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PART | - STATEMENT OF FACTS
A. Overview

...For since many accidents may happen, whereinc atrd rigid observation of the
laws may do harm; ... tis fit the ruler should hay@oaver, in many cases, to mitigate the
severity of the law...

This power to act according to discretion, for plblic good, without the prescription of
the law, and sometimes even against it, is thathvisi called prerogativé.

1. As the British philosopher John Locke stated, tla@eetimes when the strict application of
the law results in injustice. Discretion, whichdadls prerogative, stands as the remedy. The
central issues in this appeal are whether the govent has the discretion to forgive
immigration debts and whether, in the exerciséhaf tiscretion, it must provide a process
for consideration of relevant personal and findndi@umstances. The intervener will
address the first issue, with emphasis on the gpiate principles of interpretation and
adopts the arguments of the Respondents with reBp#dee second.

2. Discretion to consider compelling personal circuanses is a fundamental component of
Canada’s immigration scheme, in keeping with tleisrtry’s humanitarian values and
traditions. Our Courts, including this Court, hairawn inspiration from Canadian values,
using them to interpret and apply legislation, unithg immigration legislation. The Ontario
Court of Appeal relied upon these same humanitaehcompassionate values and
traditions to aid in the interpretation of tiRPAIn this case.

3. This Court is now being asked by the Appellantswterturn the Court of Appeal decision and
in so doing to turn its back on these shared valuésvour of an interpretation of the law
which would permit government debt collection, \eth regard to the circumstances and
interests of the marginalized and disadvantagediirsociety. The Canadian Council for
Refugees [CCR] urges this Court not to let thispgesp The CCR is concerned that this
retreat from our common shared values will havedaching consequences for the
Respondents in this case; for others in similarasibns; and for future interpretations of the
legislation.

! John Locke, Second Treatise of Government, edliged.B. Macpherson, Hackett Publishing, Chapter Xi/
Prerogative, at 84, paras. 159-160.



Background Facts

4. The CCR relies on the facts as set out in the Aapel and Respondents’ affidavits, filed in

this matter.

PART Il -- ISSUES
. Does section 145(2) of tHRPA contain discretion to forgive or alleviate sporsémp debt?

PART Il - STATEMENT OF ARGUMENT
. Immigration sponsorship undertakings

. Sponsorship debts are unique financial obligatiatsch only some people are required to
undertake. For most Canadians, undertakings tpastifamily members are not required.
People who marry are not required to sign an uallgrg of support in respect of one
another; parents don’t have to sign undertakings @mndition of bringing a child into the
world nor do children have to undertake to suppweir aging parents. Families can be
together without providing special support guarasté-or most situations, the criminal and
family law obligations of support are consideretfisient. It is only when a family member
immigrates to Canada to reunite with loved onesgspansorship undertakings are required.
An appreciation of this larger context is essentialeciding whether discretion exists to

relieve against sponsorship debt in this appeal.

Discretion to consider compelling circumstances Canada’s immigration scheme

. Respect for Canada’s humanitarian and compassiuahtes is a hallmark of Canada’s
immigration laws and policy. This tradition is mgted in the treatment we afford refugees,
specific humanitarian classes in (RPA and in the grant of discretionary power to rediev
against hardship in individual cases. Discretiathlexplicit and implicit, is the means by
which we have traditionally ensured that no indixatlis caught in the ‘gaps’ of the refugee
and immigration rules and their application and thdnerable groups are not unfairly

harmed or penalized.



)

8.

Humanitarian values and traditions as reflectedn IRPA

Our humanitarian values and traditions are mosthprently featured in the consideration
given to refugees and people in refugee like siinat Section 3(2) of thd&RPA expresses our
commitment to refugees and speaks of the “fundamhempression of Canada’s humanitarian
ideals”. In furtherance of these humanitarian ideak have committed to a fair refugee
process and created classes of immigrants in todaovide assistance to those affected by
armed conflict, massive violation of human rightsefugee like situationsSection 12(3)
speaks of “Canada’s humanitarian tradition witlpees to the displaced and the persecuted”

as the basis for our selection of overseas refugees

In addition to the recognition of these broad categ of people in need of humanitarian and
compassionate consideration, we also recognizeutigdr certain circumstances, the rigid
application of the law should be avoided becaudbehardship it could cause. We do this
through the grant of discretion. Discretion perrtiis examination of individual

circumstances, on a case by case basis, to deteiimelief should be granted.

10. Section 25 of théRPA, expressly grants the Minister discretion to cdeshumanitarian and

compassionate circumstances. The section is usedtapt foreign nationals from
inadmissibility requirements or the applicatiorspkcific aspects of tHRPA® and

permanent residents from certain residency obbgafi Similarly, section 24 of thlRPA
contains express discretion for an officer to gtamporary resident status “if the officer is of

the opinion that it is justified in the circumstast®

11.The Immigration Appeal Division [IAD] of the Immigtion and Refugee Board has the

jurisdiction to consider humanitarian and compasaie circumstances in appeals against
family class visa refusals and removal orde@ection 67(1)(c) authorizes the granting of an
appeal if “sufficient humanitarian and compassier@insiderations warrant special relief in

light of all the circumstances of the case”.

2 Immigration and Refugee Protection ABtC. 2001, c.2T‘IRPA”) at s. 146.
®|RPAat ss. 25, 25.1

“IRPAat s. 28(2)(c)

°|RPAat ss. 24

®|RPAat ss. 63, 65, 67, 68



12.Under section 68(1), the IAD can stay a removaépitisufficient humanitarian and
compassionate considerations warrant special rieligfht of all the circumstances of the
case” and thdRPARegulations permit the Minister to grant work pesnior humanitarian

reason$.

i) Implicit discretion under |RPA

13.The fact that théRPA contains these explicit provisions mandating deaisnakers to
consider humanitarian and compassionate factdiseiexercise of their discretion does not
mean that discretion must always be explicitly eordéd. Contrary to the government of
Ontario’s submission, not all instances of disomdiry decision-making are found in express
provisions; rather, thlRPAcontains provisions where the discretion is impfci

14.For example, section 48 of thRPA stipulates that removal orders “must be enforcesican
as is reasonably practicabf.”Implicit in this provision is the discretion t@fér removal if
it is the enforcement officer’s opinion that rembiganot reasonably practicable.

15. With the 1995Poyanipurdecision, the Federal Courts began interpretingvibrels
“reasonably practicable” as imparting discretionemfiorcement officers with regard to the
pace and timing of removal. As the case law developed, the Courts definedtbpe of
discretion either broadly or narrowly; however, sileration of compelling personal

circumstances has been a common thread throudm®jurisprudence.

16.In the 2001Wangdecision, the Federal Court reviewed the earigpuudence, where
discretion to defer removal was found in a varigftgircumstance&’ In his discussion of
the logical and legal boundaries of the discretimdefer removal, Justice Pelletier articulated

various justifications. Enforcement officers hareobvious authority to defer removal when

" IRPAat s. 68(1) antmmigration and Refugee Protection Regulations PRR), SOR/2002-227, as am. at s. 233
®IRPRat s. 208

° Factum of the Appellant Ontario, at para. 54

191pPRAat s. 48(2)The predecessor section from the fortmemigration Act R.S.C. 1985, c. I-2, similarly stated
that removal orders “shall be executed as sooaasnably practicable.”

Ypoyanipur v. Canada (Minister of Citizenship andrligration)[1995] F.C.J. No. 1785 at para. 9

2\Wang v. Canada (Minister of Citizenship and Immiigra), [2001] 3 F.C. 682 at paras. 21-29



a person cannot physically travel on a given day ¢ight of factors that impact removal
arrangements, such as a pending birth, a deatlettitcés school yeat® More broadly, the
Court concluded that while the statutory imperatvenforce removal orders limits an
officer’s discretion, they must nevertheless coasighether pending H&C applications

based on the risk to life and safety or in othercsg circumstances justify deferral.

17.The Court has therefore long recognized that, tesypi express legislative authority,
enforcement officers have discretion to defer remhow his was recently confirmed in the
Federal Court of Appeal decisionBaron'® The discretion underlying deferrals of removal

reflects Canada’s tradition of relieving hardsm@ppropriate circumstances.

18.Contrary to paragraph 4 of the Appellant Canadafsrgssions, the Court of Appeal did not
“re-write the legislation.” As the Respondentgja, the Minister already has the discretion
under the same section, to forgo forfeiture oreagtimmigration bonds paid or promised as
condition of a person’s release from detentione TCR adopts the Respondent’s arguments

on this point:®

i) Humanitarian values in interpreting legislation

19.This Court is being asked to interpret an arguabipiguous provision of the legislation,
namely, the term “may” contained in section 145{2).aid in interpreting legislation under
such circumstances, this Court has spoken of tperitance of “values and principles” which
animate our society and which must be used tomieaning to our laws. I®akes this Court
stated:

13 bid. at para. 44

% bid. at para. 45

'>Baron v. Canada (Minister of Public Safety and Egesicy Preparednesgp009] F.C.J. No. 314 at para. 51.
PostBaronjurisprudence continues to find that discretionléder removal encompasses a wide variety of
compelling personal circumstances, such as thasmerated above. In recent cases, circumstancesimeuded
consideration of whether children will be cared the risk of deportation to Somalia, pending &tign regarding
decisions on H&C and Pre-Removal Risk Assessmernwisk is alleged, an ill child receiving treatrham
Canada, among others. S&@liamsv. Canada (M.P.S.E.P.Jj2010] F.C.J. No. 318 at paras. 32-35, 48A9y.
Canada (M.P.S.E.RJ2010] F.C.J. No. 94 at paras. 34, 8hpati v. Canada (M.P.S.E,f2010] F.C.J. No. 418 at
para. 37-42Glasgow v. Canada (M.P.S.E.P[2009] F.C.J. No. 1386 at para. 24

18 Joint Factum of the Respondents, at paras. 55-59.



The Court must be guided by the values and priasipksential to a free and democratic
society which | believe embody, to name but a fi@spect for the inherent dignity of the
human person, commitment to social justice and laguaccommodation of a wide
variety of beliefs, respect for cultural and gradentity, and faith in social and political
institutions which enhance the participation ofiuduals and groups in society. The
underlying values and principles of a free and denadac society are the genesis of the
rights and freedoms guaranteed by@rterand the ultimate standard against which a
limit on a right or freedom must be shown, despgeffect, to be reasonable and
demonstrably justified’
20.1n this way, this Court has interpreted statuteth weference to bothChartervalues” and the
broader underlying values which animate @rarter. In this case, the underlying value is our
humanitarian and compassionate tradition, whichskiab a solid foundation in thRPA

itself.

21.1n Baker, this Court recognized the central role that aumhnitarian and compassionate
values and traditions play in interpreting and gpy our immigration laws and policies. In
considering the duty of procedural fairness owedrt@pplicant and the reasonableness of a
discretionary decision, this Court highlighted timportance of “the fundamental values of
Canadian society” in balancing competing inter&$ts.

22.In determining that the decision was unreasondhie Court found that insufficient attention
had been paid to children’s rights, which were tca@rhumanitarian and compassionate
values”. The Court stated:

In my opinion, a reasonable exercise of the poweaferred by the section requires close
attention to the interests and needs of childrénid€n’s rights and attention to their
interests are central humanitarian and compassiadties in Canadian sociéty.

23. Subsequent Courts have followed this Court’s irtsions in this regard to give real meaning
in decision making to our humanitarian and commasge value&® For instance, the Federal
Court inOkoloubu,confirmed that decisions need to be made in comadr the

humanitarian principles set out in tAet, theCharte and with international law:

" R. v. Oake$1986] S.C.J. No. 7, at para. 64.

8 Baker v. Canada (M.C.1.J1999] 2 S.C.R. 817 at para. 56.
9bid. at para. 67.

% Seel.G. v. Canada (M.C.1.J1999] F.C.J. No. 1704 at para. 41.



To respect the objectives of the Act in the perfange of their duties, H&C officers must
bear in mind the "humanitarian and compassiondteessawhich are enshrined in the
Charter and the ICCPR:

24. Similarly, the existence of the debt forgivenessvmions, both federally and provincially
under the respectiieinancial Administration Actsevidences Canadian society’s concern
that “financial hardship”, “economic consideratibasd “other circumstances” should
temper strict government debt collection, in appiaip circumstances. Thebetsgive
expression to the underlying humanitarian and c@sipaate values and traditions of
Canadian society, which balance debt collectionmsgjghe human cost involved, and were
correctly relied upon by the Court of Appeal, apmurt for recognizing the discretion they
found in s. 145(2§?

iv) Canada’s international human rights commitments

25.This Court has also recognized the importancetefmational law in interpreting domestic
legislation. InBaker, this Court held that, while international instremts are not binding law

in Canada:

Nevertheless, the values reflected in internatibiahan rights law may help inform the
contextual approach to statutory interpretation jadétial review. As stated in R.
Sullivan, Driedger on the Construction of Statytasl ed. 1994), at p. 330:

[T]he legislature is presumed to respect the vadunesprinciples enshrined in
international law, both customary and conventiomakse constitute a part of the
legal context in which legislation is enacted agad._In so far as possible,
therefore, interpretations that reflect these \&kmed principles are preferred
[Emphasis added

26.Canada is signatory to a number of internationede@ments which provide for the protection
and promotion of the family. The International Coaegt on Civil and Political Rights,
International Covenant on Economic, Social and @altRights and the Convention on the

Rights of the Child all contain strong languagearegng the integrity of the family unit, its

“Okoloubu v. Canada (Minister of Citizenship and ignation), [2008] F.C.J. No. 1495 at para.49. This Court has
also confirmed that ambiguous legislation mustriterpreted to conform with thHeharter. SeeBell Express Vu
Limited Partnership v. Rex2002] 2 S.C.R. 559 at paras. 61-66 where laccihl@rovides a detailed explanation as
to how theCharter may assist in legislative interpretation and insis that this approach should only be used where
there is genuine ambiguity.

22 OCA Reasons at para. 117.

%3 Baker v. Canadasupraat para. 70.



right to protection by the state and freedom frartawful interferencé’ These agreements,
and Canada’s ratification of them, demonstrate bd#rnational and domestic commitment

to the integrity of the family and the best intésesf children.

27.For those attempting to effect family reunificatitimese commitments are hollow if the
government punishes sponsors without regard teghsequences. Potentially forcing
families and children into poverty in Canada beeatgy have sponsored a close family
member does nothing to promote the best interéstisildren or families. This is particularly
concerning because of the chilling effect an intdéxpolicy of debt collection could have on

people of low or even modest income that are sgefkimily reunification.

28. An interpretation consistent with the internatiolaaV principles of protection of the family
and concern for children is one which recognizesrétion to forgive sponsorship debt in
appropriate circumstances, particularly where #i@re to forgive would have serious
consequences for the financial well being of thmili@s involved. It is these same
humanitarian and compassionate values and tradjthich the Court of Appeal correctly
draws upon to support the existence of discretimeu section 145(2):

Interpreting s. 145(2) of the new Act as conferringase-by-case discretion strikes an
appropriate balance between the important goaapiring sponsors to comply with the
undertaking while at the same time respecting thadnitarian traditions of Canadian
immigration legislatiorf’

C. Sponsorship debt as a barrier to successful ingeation

29.Discretion to forgive sponsorship debt in appragr@rcumstances is also consistent with the
IRPASs objective of successful integration of recentriigrants®® Aside from spousal
sponsorships, which are sometimes undertaken lpyeAadrn Canadians, the vast majority of

“family class” sponsorships are undertaken by intamgs and refugees who still have family

4 |nternational Covenant on Civil and Political RighDecember 19, 1966, [1976] Can. T.S. no. 47, pbbanArts.
17, 23, 24international Covenant on Economic, Social and @alt Rights G.A. res. 2200A (XX1), 21 U.N.
GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (19683 U.N.T.S. 3, entered into force Jan. 3, 1978ra10;
Convention on the Rights of the Chi@@an. T.S. 1992 No. 3, preamble, Arts. 3(1), 910)1), 27.

% OCA reasons at para. 112;

IRPA s. 3(1)(e)



oversead! New immigrants already face economic and socisaldvantage. No possibility
of debt forgiveness, will have a disproportionagact on them.

30.Numerous social science publications over the feastyears have concluded that despite
high education levels, the earnings of recent imamits have been deterioratiffgGarnett
Picot from Statistics Canada suggests that theddentage relates to potential issues of
language, cultural differences, education equiv@tediscrimination facing immigrants from
specific source countries, discounting of foreigperience, and an economic downturn in
specific sectors for which many new immigrants hiagen trained? Even greater
proportions of refugees in Canada face economigimaization°

31. Sponsorship debts are sometimes unavoidable, centineed under circumstances beyond
the sponsor’s control and can be overwhelminglyddt The factual circumstances of the
Respondents in this case illustrate compellingvididial circumstances: sickness, loss of
employment, divorce, separation and family violeffc&Vhile these issues affect all
Canadians, the financial consequences for thosesptwsor family members can be
particularly disastrous, because of immigrants’gimalized status. Heightened vulnerability
to layoffs, barriers to reemployment and otheribeasrto economic and societal integration
make this group more vulnerable to the devastamnpgct of an overwhelming burden of
debt.

32.The discretion to forgive sponsorship debt, in appate circumstances, is an important,
indeed essential tool in achieving Canada’s objeatif successfully integrating new

immigrants. It also accords well with our interoatl commitments and the Canadian values

" Immigration and Refugee Protection Regulatid®®R/2002-227, section 117(1)

8 Garnett Picot, “Immigrant Economic and Social @utes in Canada: Research and Data Development at
Statistics Canada” (2008) Statistics Canada, Basiaed Labour Market Analysis, ISBN 978-1-100-119Cit 11-
12. See also Mikal Skuterud ,“The Visible Minorityage Gap Across Generations of Canadians” (2@Bg3)
Canadian Journal of Economics at 860 — 81.

?bid. at p. 15-17

%9 Don DeVoretz, Sergiy Pivenko, Morton Beiser, “Tleonomic Experiences of Refugees in Canada” (2004)
Institute for the Study of Labour, Discussion Pager 1088 at 30.

1 Examples: EI-Murr: $95,000.00, Grankin: $26,000.0atuff De Altamirano: $50,000.00, Mavi: $17,G@DJoint
Factum of the Respondents, Appendix, paras. 2, 41,615, 19.

%2 Joint Factum for the Respondents, Appendix, pata$9.



10

of enhancing participation of individuals in sogiatespect for the dignity of individuals, and
social justice, referred to Dakes

33.The decision of the Court of Appeal strikes theparobalance between the competing
interests in this case and is firmly grounded mhlues and traditions of Canadian society.
Debt collection performed without regard for therfan consequences, or the extenuating
circumstances giving rise to the debt, does natralcwith our traditions. While the rule will
remain that sponsors in default have to repay thegts, it is appropriate that discretionary
debt-forgiveness be available, when there is ndesnde of abuse of the system and in the

rare circumstances which are sufficiently compgllin

PART IV — COSTS SUBMISSIONS

34.The CCR does not seek an order as to costs, apelctédly requests that no order as to costs

be made against it.

PART V — ORDERS SOUGHT

35.The CCR requests permission to address the Cotlne dtearing of this appeal as its concerns

will not be addressed by the Respondents.

36.The CCR respectfully submits that the appeals beidsed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

This 19" day of November, 2010.

Chantal Tie Carole Simone Dahan ABasman

Solicitors for the Intervener Canadian Council Refugees
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A. STATUTES
Immigration and Refugee Protection Act, S.C. 2001, c.27

English

French

3. (1) The objectives of this Act with respect
to immigration are

(e) to promote the successful integration of
permanent residents into Canada, while
recognizing

that integration involves mutual

obligations for new immigrants and Canadian
society;

3.(1) En matiere d'immigration, la présentg
loi a pour objet :

€) de promouvoir I'intégration des résidents
permanents au Canada, compte tenu du fz
gue cette intégration suppose des obligatic
pour les nouveaux arrivants et pour la soc
canadienne;

A\1%

\*2)

it
NS
ete

25.(1) The Minister must, on request of a
foreign national in Canada who is inadmissible
or who does not meet the requirements of this
Act, and may, on request of a foreign national
outside Canada, examine the circumstances
concerning the foreign national and may grant

25.(1) Le ministre doit, sur demande d’un
étranger se trouvant au Canada qui est
interdit

de territoire ou qui ne se conforme pas a |z
présente

loi, et peut, sur demande d’un étranger se

the foreign national permanent resident status| trouvant hors du Canada, étudier le cas de cet
or an exemption from any applicable criteria or étranger; il peut lui octroyer le statut de
obligations of this Act if the Minister is of the | résident
opinion that it is justified by humanitarian and | permanent ou lever tout ou partie des critéres
compassionate considerations relating to the | et obligations applicables, s'’il estime que
foreign national, taking into account the best | des considérations d’ordre humanitaire
interests of a child directly affected. relatives
a I'étranger le justifient, compte tenu de
I'intérét supérieur de I'enfant directement
touché.
25.1(1) The Minister may, on the Minister’s 25.1(1) Le ministre peut, de sa propre
own initiative, examine the circumstances initiative,
concerning a foreign national who is inadmissibétudier le cas de I'étranger qui est interdit
or who does not meet the requirements of de territoire ou qui ne se conforme pas a la
this Act and may grant the foreign national présente loi; il peut lui octroyer le statut de
permanent résident
resident status or an exemption from permanent ou lever tout ou partie des critéres

any applicable criteria or obligations of this Act
if the Minister is of the opinion that it is juset
by humanitarian and compassionate
considerations

relating to the foreign national, taking

into account the best interests of a child
directly affected.

et obligations applicables, s’il estime que
des considérations d’ordre humanitaire
relatives

a I'étranger le justifient, compte tenu de
I'intérét supérieur de I'enfant directement
touche.
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28.(2) The following provisions govern the
residency
obligation under subsection (1):

(c) a determination by an officer that
humanitarian

and compassionate considerations

relating to a permanent resident, taking into
account the best interests of a child directly
affected by the determination, justify the
retention

of permanent resident status overcomes
any breach of the residency obligation

prior to the determination.

28.(2) Les dispositions suivantes régissent
I'obligation

de résidence :

c) le constat par 'agent que des
circonstances

d’ordre humanitaire relatives au résident
permanent — compte tenu de I'intérét
supérieur de I'enfant directement touché —
justifient le maintien du statut rend
inopposable

I'inobservation de I'obligation précédant
le contréle.

48.(2) If a removal order is enforceable, the
foreign national against whom it was made
must leave Canada immediately and it must bg¢
enforced as soon as is reasonably practicable

48.(2) L'étranger visé par la mesure de
renvoi

> exécutoire doit immédiatement quitter le
territoire

du Canada, la mesure devant étre appliquée
des que les circonstances le permettent
63.(1) A person who has filed in the prescribed 63. (1) Quiconque a déposé, conformément
manner an application to sponsor a foreign au reglement, une demande de parrainage au
national as a member of the family class titre du regroupement familial peut interjeter
may appeal to the Immigration Appeal Division appel du refus de délivrer le visa de résident
against a decision not to issue the foreign natipparmanent.
a permanent resident visa.
(2) Le titulaire d’un visa de résident
(2) A foreign national who holds a permanent | permanent
resident visa may appeal to the Immigration | peut interjeter appel de la mesure de renvoi
Appeal Division against a decision at an prise au contréle ou a I'enquéte.
examination or admissibility hearing to make a
removal order against them. (3) Le résident permanent ou la personne
protégée peut interjeter appel de la mesure de

(3) A permanent resident or a protected perso
may appeal to the Immigration Appeal Division
against a decision at an examination or
admissibility hearing to make a removal order
against them.

(4) A permanent resident may appeal to the
Immigration Appeal Division against a decisior
made outside of Canada on the residency
obligation

under section 28.

nrenvoi prise au contrdle ou a 'enquéte.

(4) Le résident permanent peut interjeter
appel

de la décision rendue hors du Canada sur
I'obligation de résidence.

1 (5) Le ministre peut interjeter appel de la
décision

de la Section de I'immigration rendue
dans le cadre de I'enquéte.
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(5) The Minister may appeal to the Immigration
Appeal Division against a decision of

the Immigration Division in an admissibility
hearing.

65.In an appeal under subsection 63(1) or
(2) respecting an application based on
membership

in the family class, the Immigration Appeal
Division may not consider humanitarian

and compassionate considerations unless it hagonsidération que s’il a été statué que
pf'étranger fait bien partie de cette catégorie et

decided that the foreign national is a member
the family class and that their sponsor is a
sponsor within the meaning of the regulations.

65.Dans le cas de I'appel visé aux
paragraphes 63(1) ou (2) d’'une décision
portant sur une demande au titre du
regroupement familial, les motifs d’ordre
humanitaire ne peuvent étre pris en

gue le répondant a bien la qualité
réglementaire.

67.(1) To allow an appeal, the Immigration
Appeal Division must be satisfied that, at the
time that the appeal is disposed of,

(a) the decision appealed is wrong in law or
fact or mixed law and fact;

(b) a principle of natural justice has not been
observed; or

(c) other than in the case of an appeal by the
Minister, taking into account the best interests
of a child directly affected by the decision,
sufficient humanitarian and compassionate
considerations warrant special relief

in light of all the circumstances of the case.

(2) If the Immigration Appeal Division allows
the appeal, it shall set aside the original

decision and substitute a determination that, in
its opinion, should have been made, including

the making of a removal order, or refer the matteu I'affaire est renvoyée devant l'instance

to the appropriate decision-maker for
reconsideration

67.(1) Il est fait droit a I'appel sur preuve
gu’au moment ou il en est disposé :

a) la décision attaquée est erronée en droit
en fait ou en droit et en fait;

b) il y a eu manquement a un principe de
justice naturelle;

c) sauf dans le cas de I'appel du ministre, |l
y a — compte tenu de l'intérét supérieur de
I'enfant directement touché — des motifs
d’ordre humanitaire justifiant, vu les autres
circonstances de l'affaire, la prise de mesu
spéciales.

res

(2) La décision attaquée est cassée; y est
substituée celle, accompagnée, le cas
échéant,

d’'une mesure de renvoi, qui aurait da étre
rendue,

compétente.

68.(1) To stay a removal order, the Immigratio|
Appeal Division must be satisfied, taking

into account the best interests of a child direct
affected by the decision, that sufficient
humanitarian and compassionate consideratio
warrant special relief in light of all the
circumstances of the case.

n68. (1) Il est sursis a la mesure de renvoi s
ysupérieur de I'enfant directement touché —

nkes autres circonstances de l'affaire, la pris

preuve qu'’il y a — compte tenu de lI'intérét

des motifs d’ordre humanitaire justifiant, vu
e
de mesures spéciales.
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(2) Where the Immigration Appeal Division
stays the removal order

(a) it shall impose any condition that is
prescribed

and may impose any condition that it
considers necessary;

(b) all conditions imposed by the Immigration
Division are cancelled;

(c) it may vary or cancel any non-prescribed
condition imposed under paragraal); @nd

(d) it may cancel the stay, on application or
on its own initiative.

(3) If the Immigration Appeal Division has
stayed a removal order, it may at any time, on
application or on its own initiative, reconsider
the appeal under this Division.

(4) If the Immigration Appeal Division has
stayed a removal order against a permanent
resident

or a foreign national who was found inadmissil
on grounds of serious criminality or
criminality, and they are convicted of another
offence referred to in subsection 36(1), the sta
is cancelled by operation of law and the appea
Is terminated.

(2) La section impose les conditions prévu
par reglement et celles qu’elle estime
indiquées,

celles imposées par la Section de
'immigration

étant alors annulées; les conditions

non réglementaires peuvent étre modifiées
levées; le sursis est révocable d’office ou 3
demande.

(3) Par la suite, I'appel peut, sur demande
d’office, étre repris et il en est disposé au
titre

de la présente section.

(4) Le sursis de la mesure de renvoi pour
interdiction

de territoire pour grande criminalité

ou criminalité est révoqué de plein droit si
résident permanent ou I'étranger est recon
coupable d’'une autre infraction mentionné
au

nlearagraphe 36(1), I'appel étant des lors
classeé.

<<

146.(1) An amount or part of an amount

payable under this Act that has not been paid
may be certified by the Ministea) without

delay, if the Minister is of the opinion that the
person liable for that amount is attempting to
avoid payment; andyj in any other case, on the
expiration of 30 days after the default.

(2) The certificate is to be filed and registered
in the Federal Court and, when registered,
has the same force and effect, and all proceed
may be taken, as if the certificate were a
judgment obtained in the Court for a debt of th
amount specified in the certificate plus interest
to the day of payment.

(3) The costs of registering the certificate
are recoverable in the same manner as if they

146.(1) Le montant de tout ou partie d’'une
somme payable au titre de la présente loi ¢
en souffrance peut étre constaté par certifi
du ministre sans délai, s'’il est d’avis que le
deébiteur tente d’éluder le paiement, sinon,
trente jours francs apres le défaut.

(2) Le certificat est déposeé et enregistré a

Cour fédérale et est dés lors assimilé a un
jugement de cette juridiction pour une dett
iggsmontant qui y est spécifié, majoré des

intéréts prévus par la présente loi jusqu’a |
edate du paiement.

(3) Les frais engagés pour I'enregistremen
sont recouvrables de la méme maniére qu
s’ils avaient été eux-mémes constatées par
certificat.

> OU
sur

ou

e
nu

D

i
cat

la
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a

—t

—

had been included in the certificate.
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B. REGULATIONS
Immigration and Refugee Protection Regulations, SOR/2002-227

English

French

117.(1) A foreign national is a member
of the family class if, with respect to a
sponsor, the foreign national is

(a) the sponsor's spouse, common-law
partner or conjugal partner;

(b) a dependent child of the sponsor;

(c) the sponsor's mother or father;

(d) the mother or father of the sponsor's
mother or father;

(e) [Repealed, SOR/2005-61, s. 3]

(f) a person whose parents are deceased,
who is under 18 years of age, who is not
€) a spouse or common-law partner and
who is

() a child of the sponsor's mother or
father,

(ii) a child of a child of the sponsor's
mother or father, or

(iii) a child of the sponsor's child;

(g) a person under 18 years of age
whom the sponsor intends to adopt in
Canada if

() the adoption is not being entered

into primarily for the purpose of acquiring
any status or privilege under

the Act,

(i) where the adoption is an international
adoption and the country in

which the person resides and their
province of intended destination are
parties to the Hague Convention on
Adoption, the competent authority of

the country and of the province have
approved the adoption in writing as
conforming to that Convention, and

(iif) where the adoption is an international
adoption and either the country

in which the person resides or the person's
province of intended destination

is not a party to the Hague Convention
on Adoption

(A) the person has been placed for

117.(1) Appartiennent a la catégorie

du regroupement familial du fait de la
relation

gu’ils ont avec le répondant les étrangers
suivants :

a) son époux, conjoint de fait ou partenaire
conjugal;

b) ses enfants a charge;

C) ses parents;

d) les parents de I'un ou l'autre de ses
parents;

f) s’ils sont agés de moins de dix-huit
ans, si leurs parents sont décédés et s'ils
n’ont pas d’époux ni de conjoint de fait :
() les enfants de I'un ou l'autre des
parents du répondant,

(i) les enfants des enfants de I'un ou
'autre de ses parents,

(iif) les enfants de ses enfants;

g) la personne agee de moins de dix huit
ans que le répondant veut adopter

au Canada, si les conditions suivantes
sont réunies :

(i) 'adoption ne vise pas principalement
l'acquisition d’un statut ou d’'un

privilege aux termes de la Loi,

(i) s’il s’agit d’'une adoption internationale
et que le pays ou la personne

réside et la province de destination

sont parties a la Convention sur
'adoption, les autorités compétentes

de ce pays et celles de cette province
ont déclaré, par écrit, qu’elles estimaient
gue I'adoption était conforme

a cette convention,

(i) s’il s’agit d’'une adoption internationale
et que le pays ou la personne

réside ou la province de destination

n'est pas partie a la Convention sur
'adoption :

(A) la personne a été placée en vue

de son adoption dans ce pays ou
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adoption in the country in which

they reside or is otherwise legally
available in that country for adoption

and there is no evidence that

the intended adoption is for the purpose
of child trafficking or undue

gain within the meaning of the

Hague Convention on Adoption,

and

(B) the competent authority of the
person's province of intended destination
has stated in writing that it

does not object to the adoption; or

(h) a relative of the sponsor, regardless
of age, if the sponsor does not have a
spouse, a common-law partner, a conjugal
partner, a child, a mother or father, a
relative who is a child of that mother or
father, a relative who is a child of a child
of that mother or father, a mother or father
of that mother or father or a relative

who is a child of the mother or father of
that mother or father

(i) who is a Canadian citizen, Indian

or permanent resident, or

(i) whose application to enter and remain
in Canada as a permanent resident

the sponsor may otherwise sponsor.

peut par ailleurs y étre légitimement
adoptée et rien n'indique que

I'adoption projetée a pour objet la

traite de I'enfant ou la réalisation

d’un gain indu au sens de cette
convention,

(B) les autorités compétentes de la
province de destination ont déclaré,

par écrit, qu’elles ne s’opposaient

pas a l'adoption;

h) tout autre membre de sa parenté, sans
égard a son age, a défaut d’époux, de
conjoint de fait, de partenaire conjugal,
d’enfant, de parents, de membre de sa
famille qui est I'enfant de I'un ou l'autre
de ses parents, de membre de sa famille
qui est I'enfant d’un enfant de I'un ou
'autre de ses parents, de parents de I'un
ou l'autre de ses parents ou de membre
de sa famille qui est I'enfant de I'un ou
l'autre des parents de I'un ou l'autre de
ses parents, qui est :

(i) soit un citoyen canadien, un Indien

ou un résident permanent,

(i) soit une personne susceptible de

voir sa demande d’entrée et de séjour
au Canada a titre de résident permanent
par ailleurs parrainée par le répondant.

208.A work permit may be issued under
section 200 to a foreign national in
Canada who cannot support them self without
working, if the foreign national

(@) holds a study permit and has become
temporarily destitute through circumstances
beyond their control and beyond

the control of any person on whom that
person is dependent for the financial
support to complete their term of study;

or

(b) holds a temporary resident permit issued
under subsection 24(1) of the Act

that is valid for at least six months.

208.Un permis de travail peut étre délivré
a I'étranger au Canada en vertu de l'article
200 si celui-ci ne peut subvenir a ses
besoins autrement qu’en travaillant et si,
selon le cas:

a) I'étranger est titulaire d’un permis
d’études et est temporairement dépourvu
de ressources en raison de circonstances
indépendantes de sa volonté et de celle
de toute personne dont il dépend pour le
soutien financier nécessaire a I'achévemer
de ses études;
b) il est titulaire, aux termes du paragraphe
24(1) de la Loi, d'un permis de séjour
temporaire qui est valide pour au moins six
mois.
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233.A removal order made against a 233.La décision du ministre prise au

foreign national, and any family member titre du paragraphe 25(1) de la Loi selon

of the foreign national, is stayed if the laquelle

Minister is of the opinion under subsection il estime que des circonstances

25(1) of the Act that there exist humanitar- d’ordre humanitaire existent ou que I'intéré

ilan and compassionate considerations, or public le justifie emporte sursis de la

public policy considerations, and the stay mesure de renvoi visant I'étranger et les

is effective until a decision is made to membres de sa famille jusqu’a ce qu'’il soit

grant, or not grant, permanent resident status, statué sur sa demande de résidence
permanente.

C. INTERNATIONAL AGREEMENTS

International Covenant on Civil and Political Rights, December 19, 1966, [1976] Can. T.S.
no. 47

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principlesclaimed in the Charter of the United
Nations, recognition of the inherent dignity andlté equal and inalienable rights of all
members of the human family is the foundation eéffom, justice and peace in the world,
Recognizing that these rights derive from the iehedignity of the human person,
Recognizing that, in accordance with the UniveBsatlaration of Human Rights, the ideal of

free human beings enjoying civil and political fleen and freedom from fear and want can on

be achieved if conditions are created whereby @rerynay enjoy his civil and political rights,
as well as his economic, social and cultural rights

—F

y

Considering the obligation of States under the @naxf the United Nations to promote universal

respect for, and observance of, human rights aretlrms,

Realizing that the individual, having duties toeatindividuals and to the community to which
he belongs, is under a responsibility to strivetf@ promotion and observance of the rights
recognized in the present Covenant,

Agree upon the following articles:

Article 17
1. No one shall be subjected to arbitrary or unlawvfterference with his privacy, family, home
or correspondence, nor to unlawful attacks on bisolr and reputation.

2. Everyone has the right to the protection ofltve against such interference or attacks.

Article 23

1. The family is the natural and fundamental graoj of society and is entitled to protection
society and the State.

2. The right of men and women of marriageable agedrry and to found a family shall be
recognized.

3. No marriage shall be entered into without tlee fand full consent of the intending spouses.

o

4. States Parties to the present Covenant shallapjropriate steps to ensure equality of rights
and responsibilities of spouses as to marriagengumarriage and at its dissolution. In the case

of dissolution, provision shall be made for theassary protection of any children.

y
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Article 24

1. Every child shall have, without any discrimiatias to race, colour, sex, language, religiof
national or social origin, property or birth, thght to such measures of protection as are
required by his status as a minor, on the partofamily, society and the State.

2. Every child shall be registered immediately rafieth and shall have a name.

3. Every child has the right to acquire a natidgali

International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XX1), 21
U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/63169@6), 993 U.N.T.S. 3, entered into
force Jan. 3, 1976

—J

Article 10

The States Parties to the present Covenant reetrar

1. The widest possible protection and assistancelgibe accorded to the family, which is the
natural and fundamental group unit of society,ipaldrly for its establishment and while it is

responsible for the care and education of deperateldren. Marriage must be entered into with

the free consent of the intending spouses.

2. Special protection should be accorded to motthensg a reasonable period before and aft
childbirth. During such period working mothers shiblbe accorded paid leave or leave with
adequate social security benefits.

3. Special measures of protection and assistarmédshe taken on behalf of all children and

young persons without any discrimination for reasohparentage or other conditions. Childre

and young persons should be protected from econanuicsocial exploitation. Their

employment in work harmful to their morals or hbalt dangerous to life or likely to hamper
their normal development should be punishable Wy &tates should also set age limits below
which the paid employment of child labour shouldpbehibited and punishable by law.

2N

Convention on the Rights of the Child, Can. T.S. 1992 No. 3, preamble, Arts. 3(1), 9(1),
10(2).

Preamble

The States Parties to the present Convention,

Considering that, in accordance with the principesclaimed in the Charter of the United
Nations, recognition of the inherent dignity andité equal and inalienable rights of all
members of the human family is the foundation eéftom, justice and peace in the world,
Bearing in mind that the peoples of the United diadihave, in the Charter, reaffirmed their fa
in fundamental human rights and in the dignity amdlth of the human person, and have
determined to promote social progress and bettedards of life in larger freedom,
Recognizing that the United Nations has, in theversal Declaration of Human Rights and in
the International Covenants on Human Rights, pnoed and agreed that everyone is entitleg
all the rights and freedoms set forth therein, aathdistinction of any kind, such as race, colo
sex, language, religion, political or other opinioational or social origin, property, birth or
other status,

Recalling that, in the Universal Declaration of HamrRights, the United Nations has proclaim
that childhood is entitled to special care andsassce,

Convinced that the family, as the fundamental grofugociety and the natural environment fo

ith

to
Ur,

ed

the growth and well-being of all its members andipalarly children, should be afforded the
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necessary protection and assistance so that futgrassume its responsibilities within the
community,

Recognizing that the child, for the full and harnous development of his or her personality,
should grow up in a family environment, in an atpteere of happiness, love and understand
Considering that the child should be fully prepat@tive an individual life in society, and
brought up in the spirit of the ideals proclaimedhe Charter of the United Nations, and in
particular in the spirit of peace, dignity, tolecanfreedom, equality and solidarity,

ng,

Bearing in mind that the need to extend particatae to the child has been stated in the Geneva

Declaration of the Rights of the Child of 1924 amdhe Declaration of the Rights of the Child
adopted by the General Assembly on 20 November a488%ecognized in the Universal
Declaration of Human Rights, in the Internationav€nant on Civil and Political Rights (in
particular in articles 23 and 24), in the Interaatil Covenant on Economic, Social and Cultur
Rights (in particular in article 10) and in thetatas and relevant instruments of specialized
agencies and international organizations concewitidthe welfare of children,

Bearing in mind that, as indicated in the Declaratf the Rights of the Child, "the child, by
reason of his physical and mental immaturity, nesggial safeguards and care, including
appropriate legal protection, before as well asrddirth",

Recalling the provisions of the Declaration on 8band Legal Principles relating to the
Protection and Welfare of Children, with Speciafd®ence to Foster Placement and Adoptior
Nationally and Internationally; the United NaticdBs&ndard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Bs)l; and the Declaration on the Protection
Women and Children in Emergency and Armed ConfRei¢cognizing that, in all countries in tf
world, there are children living in exceptionallfitult conditions, and that such children nee
special consideration,

Taking due account of the importance of the trad&iand cultural values of each people for t
protection and harmonious development of the cREognizing the importance of
international co-operation for improving the liviegnditions of children in every country, in
particular in the developing countries,

Have agreed as follows:

al

Article 9
1. States Parties shall ensure that a child sbalbe separated from his or her parents agains

their will, except when competent authorities sabje judicial review determine, in accordanc¢

with applicable law and procedures, that such sejoar is necessary for the best interests of {
child. Such determination may be necessary in ticpéar case such as one involving abuse o
neglect of the child by the parents, or one whieeeplarents are living separately and a decisi
must be made as to the child's place of residence.
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Article 10
1. In accordance with the obligation of StatesiBPauinder article 9, paragraph 1, applications
a child or his or her parents to enter or leavéadeFarty for the purpose of family reunificatio
shall be dealt with by States Parties in a positngnane and expeditious manner. States Pa
shall further ensure that the submission of sugaest shall entail no adverse consequence
the applicants and for the members of their family.
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Article 27

1. States Parties recognize the right of everyddboila standard of living adequate for the child’

physical, mental, spiritual, moral and social depehent.




