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In tbm 
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Court of canodo 
tho Ontario Court of Appoal)

Najanty tho 
I Miniofr of

in lOght of Canada and 

and Zanipration,

JMVollanta

(haapondonf)

Roapondont

(Appallant)

of tnota
1. Tho Zntarvonor aoo^pta tho faota as atatad in tha Appallant'o 
faotun at paragraphs 2, 6, t, 9, 3.1, 12 and 13. Tha Zntarvonor 
also acoapts tha facts aa atatad in tha Saspmidant'a faotun at 
paragraphs 2 to 16.

tart TWO - taints in Zooua
2. Tha Zntarvonor wishas to addrass only two iosuas:

a) Zs it propar for tha courts to taka into account conaidarations 
of juridical advantage?

b) Zs tha Raspondant placad at a juridical disadvantage in tha 
Padaral Court?

A. Zs it propar for tha Courts to taka into account oonaSdafationa 
of juridical advantage?

Z. Ralavanca and Waiver

3. Tha Zntarvanor agrees with paragraphs 72 and 73 of tha 
Respondent's Pactun.

'i i
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4. fiM mfnynor takM iasiM with tlia aukaiMion of tha Jkppallanta 
that tha Mijority of tha Ontario court of hppaal vara not antitlad 
to invoka tha dootrina of forun non oonvaniana to intarfara with 

rarriar J.'a diaoration.
JMppallanta Paetun, paragriqph 54.

9. Parriar J. uaad tha dootrina of forun non 
in aaorciaing hia diaoration.

oonvaniana aa a faotor

Caaa on J^ppaal, Voluna Ona, paga 361.

6. Tha Ontario Court of Appaal waa obligad to datamina whathor 

what tha notiona court judga had dona wan baaad on aound prinoipla 

or not.

7. Nadana JUatioa Aballa, in diaaant* doaa not eriticisa tha 
notiona court judge for invoking tha dootrina of forun non 
oonvaniana. 8ha, rathar* andoraaa tha poaition of Parriar J. and 
finda, aa did Parriar J., that tha Aaapondant would ha at no 
juridical diaadvantaga in tha Padaral Court.

8. Tha Appallanta, in taking tha poaitimi that tha oourta balow 
warn not antitlad to invoka tha dootrina of forun ncm oonvaniana. 

ia not juat diaagraaing with tha najority in tha Ontario Court of 

Appaal. In taking that poaition. tha Appallanta ara diaagraaing 
with all four judgaa in tha oourta balow.

9. Evan if tha Appallanta ara right in thair poaition that tha 
dootrina of forun non oonvaniana ia irralavant to thia caaa. tha 
judgnant of Parriar J. would atill hava to ba aat aaida. Por if 

tha dootrina ia Irralavant to intarfara with tha daciaion of 

Parriar J.. it ia alao irralavant to aiqpport tha daciaion of 
Parriar J. Vat. Parriar J. raliad on it.

10. Tha Court of appaal had to dacida whathar or not Parriar J.



•MsreiMtf hi* diservtien on tho hooio of oound loyal prineiplo. Xf 
tho dootrino of forun non oonvonlons io irralovant to tho doeioion 
of Porrior J., oo tho Appollonto oontond, yot Porrior J. uood that 

dootrlno to oupport hio daoioion, than hia daoiaion ia not baaod on 

aonnd loyal prinoiplo.

11. Tho Ontario Court of hppaal najority did not daeida that 
porrior J. auat oxoroiao hia diaorotion in favour of haapondant 
haaod on tho dootrino of forun non eonvoniona. Tho najority only 
dooidod that Parrior J. oould not oxoroiao hia diaorotion ayainat 

tho Koapondont if ho waa to baao ia daoiaion on tho dootrino of 
forun non oonvonion*. If tho notion* judyo waa to uao tha 
dootrino, whloh tho najority in tho Court of hppoal at no tino hold 

that ho had to do, than it waa wrony in law for hia to uao it in 

tho way that ho did.

12. Tho bulk of tho autaniaaion of tho Jkppollanta on forua non 
oonvonion* ia acoordinyly oithor irralovant to tha iaauo bofor* tho 
Court or undorouta tho poaition that thoy wiah to advanoo. Tho 
Intorvonor aubaita that thia Court ahould diaroyard parayrapha 47 

to 54 and parayraph 56 of tho Appollant* Paotua aa not boiny 

roapcmaivo to tho iaauoa boforo thia Court.

13. Tho Intorvonor alao point* out that tho roaaon that Porrior J. 
roliod on tho dootrino of forun non oonvonion* waa that tho 
Appollant* in tha court* bolow aryuod it. Tho Appollant* a*kod for 

a *tay on tho ba*i* that it i* not loa* advantayoou* to havo tho 

nattar hoard in tho Podoral Court.
11 O.R. (3d) at pago 69

14. It i* aubnittod that tho Appollant* cannot aryuo bofora tho 

notion* court judgo tho dootrino of forun non cmivonion* and win, 

arguo boforo tho Court of l^ppoal tho dootrino of forua ntm 

oonvonion* and lo*o, and than boforo thi* Court arguo that tho 

court* bolow orrod in law by ovon conaidoring tho dootrino. Tho

3
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Appsllants wist hm taton to havo walvod any ri^t th^ had to 
ebjaot to oonaldaration of tho dootrina by tha narniar in «hi^ thoy 
arguad tha eaaa in tha courts balow.

ZZ. Diaadvantaga 

15. Zf it is 
f oruB non 
Zntarvanor

and tha Chartar

to tha JMppallanta to argua that tha dootrina of 

iana cannot ha appliad in this ommm, than tha 
that tha dootrina can and should ba ^ppliad.

15. lha Zntarvanor suhnita that, at a ninlnua, tha dootrina of 
foruB non oonvaniana can and should ba appliad, as a guida, uhara 
tha clain of juridical diaadvantaga ooBsa froB a BOBbar of a 
diaadvantagad group within tha aanaa of Saotion IS of tha Canadian 
Chartar of Rights and

17. Tha arguBsnt of tha Appallanta, that tha dootrina of foruB non 
oonvaniana cannot ba ^ppliad in this oasa, is an arguBsnt that tha 

Ontario Court of J^ipaal was wrong to intarfara with tha axarcisa of 
discration of tha notions court judga avan thou^ tha aotimis court 
judga nay hiMolf hava baan wrmig in iqpplying tha doctrina of foruB 

non oonvaniana. Zn othar words, for tha J^ppallants, juridical 
disadvantage doas not nattar, avan if it axists.

18. If this Court assuBSS or finds that thara is a juridical 

disadvantage, tha Zntarvanor suhnita that it offands tha protection 

intended to ba offered by the Canadian Chartar of Rights and 
Praadoas to allow a juridical disadvantage to persist for a nanbar 

of a group disadvantaged within tha sense of Section 15 of tha 
Chartar.

19. A group is disadvantaged within tha sense of Section 15 of tha 
Chartar where it is a group lacking political power and as such 

vulnerable to having their interests overlooked and their rights to 
equal concern and respect violated.

Andrews v. Law Society of B.C.(1989> 1 S.C.R. 143 at page 152



and its rsistlon to tsetion IS of ths Chartsr is a sattsr rsissd on 

tho Bsrits by tho Esopondont.
Rsspondont's Paotus* paragraph 15(b);
Raaaona of tho Ontario Court of hppaal.

22. Tho Xntarvonor subaits that Soetion 15 Chartsr oonsidsratioas 

ara also rslovant at this prslisinary lovsl in ordsr to dstsniins 

whathar it is propar tmc ths courts to look at juridical 
disadvantage. If tha difforanco in troataant in tha two lavals of 
courts doas violata saction 15 of tha Chartsr, than it is both 
paraissibla and obligatory to look at juridical disadvantage.

23. If Saction 15 of tha Charter is applied at this praliainary 
level, that doas not dispose of tha aattar on tha aarits. Should 

this Court accept tha Section 15 arguaant hare presented, all that 

would be decided is that dmial of aoosss to tha Ontario courts to 

raise constitutional issues violates saction 15 of tha Charter. 

Tha larger issue, ifhathar tha leave provisions of the laaigration 
Act violate Section 15 of the Charter, even when non constitutional 
issues are raised, is left open.

24. Refugee claiaants fall into an analogous category to those 
specifically sentioned in Section 15.

25. Refugee claisant status, in so far as it based on a well



foundad fMur of pwracoution eaimot to readily to altered by 
eleiwuita, eiieept on the toeie of unaooepteble ooet, i.e., by 
returning to pereeeution. In that aenae, their refugee olaiaant 
etatua ie an iaautable eharaerteriatio.

dee LaPoreet J. in dDdCliai» ei^ra at page 195.

3d. tofugee olaiaanta are a group lacking political power and ae 
euoh vulnerable to having their intereeta overlooked and their 
righto to equal oonoem and reapeot violated.

See aweywi aupra at page 152 per Milaon J.

37. Refugee elaiaanta fora the kind of diaorete and insular 
ainority to which the divreaa Court of the U.8. referred in U.8. v. 
Caroline Products Co.

dee AiiOgaw aiqpra at page 1S3, per Nclntyre J.

2d. In detemining whether there is discriaination on grounds 
relating to personal eharacteristics it is iaportant to look not 
only at what has created the discriaination but also to the larger 

social, political and legal context. It is only by exaaining the 
larger context that a court can deteraine whether differential 
treataant results in inequality. A finding that there is 
discriaination will in aost cases necessarily entail a search for 

disadvantage that exists apart froa and independent of the 
particular legal distinction being challenged.

Tumin V The Quean (1989) 1 8.C.R. 1296, at 1331-1332, per
Wilson J.

29. In the case of Andrews, this Court found that non citisens 
fall into an analogous category to those specifically enuaarated in 
Section 15.

Andrews, supra per Nr. Justice Laforest at page 195.

30. Refugee claiaants are a group of non citisens. All refugee 
claiaants are non citisens.



31. hndgmtm and XiiMraly* th« plaintiffs in tba — 
paraanant raaidanta. Zt ia aukaittad that if paraanant raaidanta 
ara eonaidarad to fall within tha protaction of faction IS of tha 

Charter, than rafagaa elaiaanta fall within tha protaotion of 
faetion IS of tha Charter a fortiori. hafiapaa olaiaanta have 

fewer riphta and aora liabilitiaa than paraanant raaidanta do . 
hafwpaa olaiaanta ara aora power loan than landed inaipranta are. 
■afupaa elaiaanta are aora vulnarabla to havinp their intaraata 
overlooked and thair riphta to equal emoam and raqpaot violated 
than paraanant raaidanta ara.

33. In order for diaeriaination to axiot it ia net naoaaaary for 
thooo aoro favourably traatad to OMiaiat only of eitisona. The 
ralovant teat ia whathar thoaa laaa favourably traatad eonaiat only 
of non citizana. Mhara thoaa laaa favourably traatad oonaiat only 
of non citizana than thara ia diaerininatiMi in violation of tha 
Chartar.

Brooka v. Canada Safawav Ltd. (19SS) 1 8.C.R. 1219 at 
1247-1249.

33. For faction 15 to ba violated, it ia net naoaaaary tor 
diaeriaination to ba univaraal. to affact avary aaabar of tha 

group. It ia aufficiant if it ia partial, affecting only part of 
an idantifiabla group.

Brooka. v. Canada Safawav Ltd., aupra.

III. International Law

34. On tha aaauBption or finding that thara ia a juridical 
diaadvantaga in tha Federal Court, tha doctrine of forua non 

convaniana ahould ba applied aa a guide, bacauaa to ignore tha 

juridical diaadvantaga would ba to violate international law.

35. Tha Refugee Convention providaa that a rafugaa ahall have free 
accaaa to tha courta of law on tha territory of all contracting 
atataa.



Artiela iC(l)

3«. A p«r«on is • rsfugss sltlisr at tha tlaa tha parson loavas tha 
oeuatry of nationality or subaaquantly dua to oireunstanoaa arising

onitad Rations High Oonaission for 
Frooaduras and Critaria for Datanining Hafugaa ftatus”, 

paragraphs 94, 99.

37. Hafugaa raoognition is daolaratory, not constitutiva. 

raoognition doas not aaka a parson a rafugaa. 
datamination that laads to aoo^ptanoa of a parson as a rafugaa 

racognisas that tha paraon was alraady a rafugaa aithar froai tha 
tiua tha parson laft tha hemm country for faar of being parsacutad 
or fron tha tina eireunstancas aroaa sinca dapartura that uada tha 

parson a rafugaa sur plaoa.
Atla Grahl Nadsan x"Thm Status of Hsfugass in Xntamational
Law" voluna ona, pages 197-140, 340, 341.

38. Tha anjoyuant of certain benefits to be accorded under tha 
convention nust be available to prina facia refugees pending 

datamination of their bona fide diaraotar. These provisions would 
easily ba rendered naaninglass if they could only be invoked tqpmi 

tha fomal recognition of tha parson cmioamad as a rafugaa.
Grahl Madsen, op. cit., voluna 2, page 234.

39. It is subnittad that Article 16 of tha Convention is one of 

these provisions. This provisimi was aaant to j^otact tha parson 
entitled to invoke it throughout his/her tina as a rafugaa and not 

just fron tha nonant of recognition.

40. It is further subnittad that, if clainants are at a juridical 
disadvantage in tha Federal Court, than this disadvantage violates 

tha Convention connitnant to free access. If rafugaa clainants 

%rara forced to go to tha Federal Court alone on constitutional



Mittvrs, they would not hovo froo oooooo to tho oourto within tho 
ling of Sootion 1C of tho hofogoo Convontion.

41. fhoro oxioto a prooungtion that donaatio law will not bo 
intorprotad* wharo poaaibla, aa violating intamational obligationa 
Inpoaad hy a troaty aignod and ratifiad by tho Oovomnant.

a.o. V. h.h.C. (IfCO) 3 W.L.R. 109 (H.L.)

42. Thia praauaption haa baan appliod by a judga of thia Court, in 

dioaont, but not on thia point, in ralatlon to tha Rafugaa 
Oonvontion, in tha eaao of RmaMoiii.

lin V. M.R.I. (19C0) 103 D.L.R. (3d) 1 at paga 17 par

Plgami J.

43. Tha coonon law prinoipla of forun non eonvaniana 
appliod and intorprotad in thia eaao, in ao far aa it ia poaaibla, 

ao aa not to violata tha guarantaa givon to rafugaa elainanta in 
tha Rafugaa Oonvontion to froa aeeaaa to Canadian oourta.

44. Tha judgnant of tha najority of tha Court of Appaal bringa 
Canada nora cloaaly into conplianoa with Articla 16 of tha Rafugaa 

Convantion than tha judgnant of tha ninority doaa. Tha judgnant 
of tha najority, for that raaaon, in to ba j^farrad.

45. Tha Rafugaa Convantion alao providas for aquality of traatnant 

in court aceasa batwaan rafugaas who ara habitual raaid«ita and 

nationals, ona tha onm hand, and rafugaas who ara habitual 
rasidants alsawhara and nationals of ths country of habitual 
rasidanca on tha othar hand.

Articlas 16(2) and (3).

46. Tha Convantion contanplatas tha possibility of insquality of 

traatnant batwaan rasidants and non-rasidants. It doas not 

contanplata an inaquality of traatnant basad on subjact nattar.



47. laaifration Jl0t •n inaqiMlity of 
t, r«si4«it or non-rooidont, who 

with tlM ocihiao of tiio ZiBlfration dot, is oubjoot to its 
Xoovo proYioiono. Mofuvoo eXoiaonto oro trootod difforontXy 
dopondlng on whotbor thoy oook ocoooo to tho court to dooX with 
Xnnigration hot nottoro or other nattoro.

4t. Zt la ouhalttod that thio oort of inaquaXity io not within tho 
oontanpXatien of tho lafugoa Convention and, aeeordingXy, vieXatoo 
tho convention. The deotrino of ferua non oenvoniono ohouXd ho 
appXiod and intorprotod if at aXX pooaibXo to avoid this situation.

IV. Peraign Law

49. One of tho sourcas of intamationaX Xaw is the gonaraX 
principles of Xaw rocogniiad by tho coaaunity of nations.

Statute of the IntamationaX Court of Justice, ArtieXs 3S(X)

SO. Tho "gonoraX prinoipXas 
principXoo of doasstic Xaw.

Tn n ss of ti
at 114.

of Xaw” rafars to tho gonaraX

(1984) 1 8.C.R. SC

51. The fom of access that rafugoa eXaiaants have to the courts of 

other countries signatory to tho Ksfugao Convention io a source of 

Xaw in dotamining i#hat frsa access to the courts in ArtieXs 16 of 
the Rafugoa Convention naans.

52. Rafugoa claisants in othar eountrias signatory to the Rafugoa 
Convantion ara not subjact to tha accass rastrictions to which they 

era subjact in Canada. In othar eountrias, thara is no juridical 
diffaranca batwoan tha accass rafugoa eXaiaants have to courts and 
tha accass nationaXs have to courts.

53. Thara is ganaral principXa of Xaw racognisad by those states

10



•II inaqiMlity of trootaont 
« rooiOont or non-rooidowt, obo 

Zaoigrotion Act, io oubjoot to Ito 

elaiouito aro troatoO difforontly 
to tho court to dual with

4f. It la aukaittod that this oort of inaqaaiity io not within tho 
oontaaplation of tho hafuqoo Oonwantion and, aooordingly, violatoo 
tho Oonvontion. Tho dootrino of forua non oonvoniona ahould bo 

aypliod and intarpratad if at all pooaiblo to avoid thio aituation.

XV. Poroign Law
49. ona of tha aourooa of intomational law ia tho ganaral 

prineiploa of law raoogniiad by tha oeaaunity of nationa.
Statuta of tha Xntamational Court of Juatioa, Artiola 3t(l)

50. Tha 
prineiploa of 

In ga 

at 114.

al prineipl 
itie law.

•a of law" rafora to tho ganaral

(1904) 1 8.C.R. to

51. Tha fora of aocaaa that rafugaa claiaanta hava to tha courts of 

other eountrias signatory to tha Rafugaa Convantimi ia a source of 
law in datamining what free access to tha courts in Article 16 of 
tha Rafugaa Convention naans.

52. Rafugaa claiaanta in other eountrias signatory to tho Rafugaa 
Convention are not subject to tha aocaaa restrictions to «fh&ch they 

are subject in Canada. Xn other countries, there is iia juridical 

diffaranoa batwaan tha access rafugaa claiaanta hava to courts and 

tha aecass nationals hava to courts.

m.

53. Thera ia ganaral principle of law racogniiad by those atataa

10



• jttridlMl diaidvutf in thn oourtn.

M. tiM law and praetloa of othar ooimtriaa algnatory to tha
shows tlwt "froa aeoaoa* in tha hafovaa 

not putting rofogaa elaiaanta at a juridieal 

I, in ooapariaon with nationals, in aooaas to tha ooiirts 
pursuing logal rsasdias in rolation to thair rsfugaa olains.

a. Pranoa
59. Xn Pranoa, rafugaa datanination is 
for Protoetion of Rofugoas and tha 9tatal< 

Loi No. 52-503 du 25 JUillOt, 1952.

hy tha 
(OPPKh)

Proneh Of f ioa

55. Rafugaa dstominations by OPPRA ara subjact to raviaw 

right by s Raviaw Coasiission .

Articla 5.

as of

57. Tha Council of Stats (Consail d'ltat) sarvas as a court of 
judicial raviaw froa dacisions of tha Raviaw Coaaission.

Pays Mouse. Consail d'ltat, 29 March 1957.

58. In toms of acoass to tha Consail d'Rtat, thara is nothing to 

diatinguiah rajactad rafugaa elaiaanta froa others saaking aceass 

to tha Consail d'Btat. Raquasts for judicial raviaw froa dacisions 
of tha Raviaw Coaaission ara traatad lika raquasts for judicial 

raviaw froa tha dacisions of aiqr othar adainistrativa tribunal.

b. Unitad Kingdoa

59. In tha U.K., all applicants for judicial raviaw ara 
of laava.

1971 Supraaa Court Practica, Ordar 53, rula 3(1).

by way

60. Thara auot ba a haaring on tha application for laava whara it 
is raquastad in tha notica of application.



93, nil« 3(3).

91. Wtmrm Imiv* la rafuaad without a hoaring, baoauaa no haaring 
mm roquaatad, tho applioation for loavo say bo ronowad toy applying 

to a ainglo judgo in opon oourt.
Ordor S3, nilo 3(4)(to).

•a. Mboro loawa ia rofuaod aftor a hoaring, tha application for 
loawa oan too ronowod tooforo tho Court of Appoal.

Ordor 93, rulo 14(3).

93. whoro loavo ia grantod and tho autoatantivo application for 
judicial raviow la hoard and dooidod, any party haa an appoal of 
right to tho Court of hppoal.

1991 Suprona Court Act, auction 19.

94. Tho ordinary ruloa of judicial raviow apply in rofugoo 
Thoro ia no apocial rogina for ouch oaaoa.

» « It (1999) 1 P.L.R.

195(C.A.); (1999) 2 W.L.R. 909 (H.L.).

99. In huodaveav. tha Court of Appoal auggaatad tha "oourt haa no 

rolo to play" in judicial raviow of rofugoo dotomination. Tho 
Houoo of Lorda diaapprovod of thia auggaation and hold, on tho 

contrary, that "whom tho roault of a flawed dociaion nay iaporil 

life or liberty, a apocial roaponoibility lioa on tho oourt in tho 
axanination of tha dociaion aaking prooaaa."

At page 163, par Haill L.J., (C.A.); at pago 625, par Lord 
Tanplanan (H.L.).

c. Unitad Stataa

66. In tha U.8., an alian nay apply to an ianigration judga during 

daportation or axcluaion procaadinga both for aaylun and 

withholding of daportation. Tha taata for aa^ ara eloaaly 

ralatad. A paraon will ba grantad aaylun if ha/aho naota tha

12



r"
nfuvM dsfinition. Deportation io withhoM, if othorvioo the non- 
rofottlonont provioion of tno Dofiagoo Convontion would bo vielatod. 

innigrotlon and nationality Act (ZNA) aaetlon 30t(a), 343 

(b) (1).

€7. Iba daololon of tba lanlpratlon judge oan be appealed to the 
■oard of Znnlgratlon Appaala (DZA). Tba deportation deeiaion of 
the DZA la aubjeot to judicial review in the POderal Court of

ZHA Deotion 106.

6t. Tba procedure preaoribed generally for judicial review of 
federal agencieo ie tba aole and exoluaivo procedure for judicial 
review of all final ordere of deportation, including withholding of 

deportation. There are tedinioal differenoea betwem the prooedure 
for judicial review of d^ortation ordere and judicial review of 
other adninietrative ordera, but theae differenoea in 

not lead to a differenoe in 

IMA Section 106(a).

69. In exclueim cases, judicial review ia available to review the 
legality of custody by way of habeas oorpus.

IMA Section 106(b).

70. Acceso to the Federal Courts in the U.S. for judioial review of 
BIA dacioiona ie not restricted by a leave requireaaent.

d. Australia

71. In Australia, the Connonwealth Adninietrative Decisions 
(Judicial Review) Act 1977 provides that a person who is aggrieved 
by a decision to which the Aot applies nay apply he the Federal 
Court of Australia for an order of review in respect of the 

decision.

Section 5(1).



72. A tfaeislon to which tho Act opplioo is any dooioicn of an 
adoiniotrativo oharaetor aado under a Co—pniwalth Act other than 
oortain lieted deolaione.

■eotlon 3(1).

73. hafugee deteminatlon ie done by the Ninioter for Znnigration 

and Ithnio Affairs.
Migration Act 19M, ooetien CA(l) (e).

74. Aefogeo deteminatlon by tho Minister is not ons of the 

amnions listed in the Adninistrativo Oeeisions (Judicial Maviow) 
Act. It is subject to the general regine of judicial review.

75. In the case of HaxMC* the Minister argued that his power to 
detemlne refugee status should be ianune fron judicial review on 
the ground that the Migration Act does not enpower the Minister to 
sake the decision, but nsrely referred to the ^jective fact that 

there happened to be such a power in the Minister to decide. The 

High Court of Australia rejected that argunent and held that the 
decisions of the Minister mi refugee deteminatlon were eubject to 
judicial review.

M.l.l.A. V. Maver (1985) 157 C.L.R. 290.
See also chan v. M.I.K.A. (1989) 169 C.L.R. 379.

B. Is the Respondent placed at a juridical disadvantage in the 
Federal Court?

I. Leave

76. A study done by Ian Greene and Paul Shaffer has shown that 

there is a statistically significant association between individual 
judges and the outcone of applications for leavo in the Federal 
Court under the Innigration Act.

"Leave to J^ppeal" (1992) 4 International Journal of Refugee 
Law 71 at page 78.

B

77. The authors of the study noted that a level of associations as



high •• thoM found in tho otudy oro ”vory raroly onoountorod in 
oooiol ooionoo roooaroli."

7t. Tho otudy netod that tho dogroo of difforonoo dioeovorod in tho 
otudy anongot difforont judgo io raro. For inotanoo, a loavo 
iqpplioation dooidod by Nadano Juatioo Oaojardino was 5.4 noro tinoa 
likoly to ouooood than a loavo application dooidod by Mr. Juatioo 

Pratto.

At page 52.

79. Xn a aanplo of 611 oaooo out of approxiaatoly 2000 

roaaono wore given in 11.1% of tho oaooo, or in 14% of tho 
for which loavo wao doniod. Mono of tho dooioiono, whothor roaaono 
wore granted or not, involved an oral hearing.

At pagoa 75, 76.

80. Tho authoro of tho otudy wore not able to identify any factor 

other than tho judgoo prodiopooitiono to explain tho aooooiation 
between individual judgoo and tho outcoao of loavo applicationo.

81. Tho ^ppollanta argue that tho loavo roquironont in tho Podoral 

Court dooo not put tho Roopondont at a juridical diaadvantago, and 
roly on Poiroo. Tho Court in Poirix* had difficulty acc^ting that 

an applicant who io in a pooitimi to ahow roaoonablo and probable 

ground for conplaint regarding tho docioion in roopoct of trtiich ho 
aooko review would fail to bo accordod tho roguioito loavo.

Poiroo V. Canoda (1990) 69 O.R. (2d) 253 at 259.

82. Tho Groono and Shaffer otudy ohow that reliance on the 

roaaoning in £tlEfiS i* fomaliotic. Nhat, for one judgo, io 
arguable and juotifios tho granting of loavo, io, for another 

judgo, not arguable and dooo not juotify tho granting of loavo.

83. Juotico noano like caooo are decided in like faohim. 
in tho prooont Federal Court loavo ayot«i, like caooo are decided

15



in nurlMdly unlikn fashion, tha Fadaral Court laava ayatan ia not 
juat. lacauaa it ia not juat, ^pplicanta ara put at a juridioal 
diaadvantaga in baing raquirod to apply for laava in tha Fadaral 

Court, in oonpariaon with initiating a procaading in tha Ontario 
whara no laava ia raquirad.

•4. fha juridical diaadvantaga in applying for laava in tha 
Fadaral Court cannot now ba ranovad by tha Fadaral Court itaalf in 
a cmiatitutional challanga to tha laava raquiranant. For tha 
Fadaral Court hao alraady hold that tha laava raquiranant in its 

court is constitutional, heoordingly, if thin arguaant wars to ba 
raised now in a Fadaral Court laava application, laava ifould likaly 
not ba granted. For tha Fadaral Court, tha nattar has caaaad to bo 

arguable. Tha isaua, on tha other hand, raaains vary such arguable 
in tha Ontario Courts.

Bains V. M.E.I. (1990) N.R. 239.

II. Appeal
85. A parson «rho is daniad laava in tha Fadaral Court under tha 
Innigration Act has no appeal fron tha denial of laava.

Innigration Act section 82.2

86. A parson %rtio is granted laava to apply for judicial review 
under tha Innigration Act in tha Fadaral Court Trial Division and 

loses cannot appeal tha daciaion to tha Fadaral Court of Appeal 

unless tha Trial Division Judge cartifiaa that a serious question 
of ganaral inportanca is involved.

Innigration Act section 83(1).

87. In tha Ontario courts, since there is no laava raquiranant, 

there is accordingly no prohibition of appeal based on denial of 
laava.

88. In tha Ontario courts, there is no raquiranant that tha trial 

judge certify a serious question of ganaral inportanca before tha



r
emn go to tho Ontario Court of ^ppool.

•9. This oortifioatlon roqulroaont that tho dootrina of fonoi
non eonvonlana appllas to tho Podaral Court a fortiori, boeauaa tho 

Mo^ondant would bo at an avan oroatar juridical diaadvantaga now, 
boing aubjoet to tbo oartifioation raquiranant, than ba waa baforo 
tba oartifioation roquiraaont bacana law.

90. Tba law of oartifioation oana into affaot on Pabruary 1, 1993. 
Zt waa not in affaot at tba tiaa of tba judgnant of tba aotiona 
court judga or of tba Ontario Court of J^ppaal.

91. It is Butanittad that thia Court can look at tba cbanga in tba 

law in aaaaaaing whatbar or not tbara ia a juridical diaadvantaga. 

If tba Raapondant wara to loaa at thia Court and ba laft to bio 
raaadiaa in tba Padaral Court ayatan, ba nuat taka tba Padaral 
Court aa ha finda it now. Ha ia not antitlod to taka advantaga of 

procaduraa aa tbay axiatad in tba Padaral Court at tba tina ha 
bagan thaaa procaadinga in tba Ontario courta. Tba Raapondant now 
tKMild bo aubjact to tba oartifioation procadura if ha appliad today 
to tba Padaral Court, waa grantad laava, and than loot.

92. Tba intarvanor aubaita furtbar that, if thia Court acc^pta that 
juridical diaadvantaga ia ralavant but doaa not addraaa tba clainad 

juridical diaadvantaga that ariaaa frou tba coning into forca of 

tba oartifioation procadura <m Pabruary 1, 1993, than tba judgnant 
thia Court would giva againat tba Raapondant would ba noot. It 

would ba opmn to tba Raapondant to ralitigata tba caao on tba baaia 
of tba intarvaning juridical diaadvantaga cauaad by tba 
oartifioation procadura.

93. Tba Intarvanor aubnita that tba Raapondant had a juridical 
diaadvantaga bafora Pabruary 1, 1993, and that that juridical 
diaadvantaga incraaaad bacauaa of tba cbanga of law on Pabruary 1, 
1993.

k



r
§4. fhm IntmKvmnor •ukalts, in thn altnmativ*, that, if tha 
Haapondant had no juridical diaadvantaga bafera Fabruary 1, 1993, 
ba now baa a juridical diaadvantaga, by raaami of tba cbanga of law 

of Fabruary 1, 1993.

9S. divan tha wida variations in tba rata of granting of laava in 

tba Fadaral Court, dopanding on tba individual judga, it is safa to 
aaouna that this cartification procadura would ba aubjact to 

oinilar variatimi, and, for that raason would ba aqually unjust.

96. As wall, tha cartification procadura raquiras tha cartifying 

judga to call into question his own jodganant. Zt is inbarantly 
unjust to laava a dacision on whatbar an appeal can ba launched 
only to tha judga who decides tha case.

97. Thirdly, a judgnant nay raise no serious question of ganaral 

importance and still ba wrong. A parsrni who has an appeal as of 

right in one court and an appeal in another court only subject to 
cartification that tha case poses a serious question of ganaral 
inportanca is at a juridical disadvantage in tha sacmid court. 
For, if tha trial judga in tha first court is wrong, but not on a 

serious question of ganaral inportanca, tha judgnant can ba 
corrected on ampaal. If tha trial judga la wrong in tha second 
court, correction of tha judgnant is impossible.

98. As nantionad previously, tha Fadaral Court of mnpaal has 

already held that tha laava raquiranant in that court is 
constitutional. Evan if tha Fadaral Court Trial Division ware now 

to grant laava on that issue, it is highly unlikely that tha 
question would ba certified for tha Fadaral Court of Appeal, since 
that Court has already decided tha issue. Tha Respondent could, on 

tha other hand, put that issue before tha Ontario Court of mppaal 
as of right, provided ha succaadad in this Court.

I

r
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99. Th« IntarvMior autaits that tha appaal should ba dioalasad

ALL or MnCH X8 KISPICmiLLy SOMZmO.
Datad at wiiuiipog, this aavanth day of Fahruary, 1994.

LVIO NATASDAVID
Counsal for tha Zntarvanor

TO: Tha Ragistrar of this Court

AND TO: John C. Tait Q.C.
D^uty Attornay Ganaral of Canada 

Dapartaant of Juatioa 
239 Wallington Straat,

Ottawa, Ontario, KIA Oit 
Solicitor for tha J^ppallanta

AND TO: Barbara Jackaan 

Honpa, Jackaan
196 Adalaida Straat Naat, Suita 300 
Toronto, Ontario MSN 1W7 

Solicitor for tha Ra^mndant
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ZMdfration Aet,S«etion tSCl)

h Juilpiinr of tho Podorol Court Trial Divioion on an application 
for judicial roviow with ro^poct to any dooiaion or order nado, or 
any aattar arioing, under this Act or tho rulaa or rogulationo 
tkoroundar nay ba appaalad to tho Podoral Court of ApPMl only if 
tho POdoral Court Trial Divioion haa at tho tina of randaring
judgnant oartifiad that a oarioua quaatien of ganaral iaportanoa ia 
involvad and haa atatad that quaation.
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