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PART 1 - Fact»

.,.„=1~ «.rlcln, .itl. .na on of r.to,~ onO ~too~
o!.l»nt. .CTO., cnodo. Tn. c.c.». In th. pr«..nt o... «.^or 
the first tine in its history sought intervenor status, and this 
because of the importance of the issues raised.

The C.C.R. adopts the statements of the appellant concerning 
,.ot. of th. pr...nt o... .nd th. d.cl.ion. of 

of E.ploy~nt .nd i™.lgt.tlon, th. In.i9t.tl0n »PP~1 Bo«d .M 
the Federal Court of Appeal.

PftPT ~ Pn'inta Tn Issue

3 This intervention addresses the interpretation found in the
majority decision of the Federal Court of Appeal of the
of a) -membership in a particular social group, one of the fi
grconds for a claim to Convention refugee status
of the T.»<of«i-ion Act. 1976 (hereinafter called the Act )

.1. on.bl. or, h, t~.on of oooh f~t, 1. o™.illin9 to .v.ll 
hinoolt of th. prot«:tlon of th.t ooontry,- found In .. 2<H 
th. iPS .. P.rt of th. d.tlnltion of conv.ntlon r.fu9^ m. 
pt..«.t lnt.r..nor .1.0 .ddt..... th. i..u. .. to ^.thot ttU 
lnt.tpr.t.tlon i. con.i.t.nt .ith .. 15 of th. ch«t» «tdht. 
anrt Freedoms.
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p^ar TII - The Law

•xpllcltly r.t~r«> » •• ‘•“'S [«r.u..iv..

5 Tl» »a r.<l»ir.. U»t c.n«.l.» i™i,r.ti=.. policy •■»

zr:^.'Ti‘T. rj:“ urc-p^r^
l„.l oPli,.tion. “ ™«a.C

s. 3(«)(g)» Iimlgrntign Act. 1976-77, .

Blwients of the definition of Convention refugee euch ae

i-r;™:™ r.rci::Trp^:
^ .111 h.ve .n .aver.. l.p.« »« »■»•" ‘‘ttl
..,1.. in cn.a., iP . -"«» i«~~l*“« •• “

°^;,... .-.a. ,19..., « O-l-*- (*“> •'
(S.C.C.)

, It 1. tt.t th. co«t In th. P~~»t n... .rp^ l»
iU i„t.rpr.t.tlon nl -p.rtlcal.r .oci.l proup-. 
tn.t tne I»L» ... tn« .pp.ll.nf« .oolnl proup .nd b) In 
::::i“t.otiviti..«.. .tonp.. p-dva.. • 
possible danger to the state.
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p« ■ p»i-tinul>r Boclal Oroup 
M«thoi^ nf Tduntlfteatlon
8. Th« court determined the appellant'* particular social group 
to be th: INIA solely on the basis of hi* testimony to this 
effect at his hearing before a Senior Immigration Officer.

Decision, CasebooK. pp- 22, 23, Vol. I

9, However, the Court also found that the United Nations'
fff p»-nc.edur«« and Criteria fgr PfltftriBlninq Rgfuags 

status serves as a persuasive guide for interpreting the 
definition of Convention refugee. Similar commentary regarding 
the importance of the HanflbafiH as a tool for understanding the 
definition of refugee has recently been made in a subsequent 
Federal Court of Appeal decision.

Decision, casebook. p. 26, Vol. I

Mnn<ffa v- Federal Court of Appeal
Decision A-726-90, February 25, 1991 at p. 7

10. This Handbook provides that it is not the applicant's duty 
to analyze his or her case so as to ilentify in detail the 
grounds for the persecution feared. The decision-maker has the 
obligation to determine these grounds and ascertain if the 
convention refugee definition is satisfied in this regard.

The Handbook. paragraphs 66-67

11. The majority decision of the Federal Court of Appeal, by 
accepting the appellant's categorization of his particular social 
group, failed to independently assess whether or not this 
categorization was supported by the relevant facta before the 
court. The Court thus failed to determine if the applicant's 
particular social group was not the INLA but rather, for example, 
defecting and former mejnbers of the INIA.

Aetuni Tden1-.i f ieation
12. In addition, the Court formulated a definition of particular



social group based on paragraphs 77-79 of the HandbgoX as well as 
on the Shorter Oxford Dictionary. It is submitted that the 
appellant's situation of being a defecting member of the INIA 
under sentence of death from this organization is incompatible 
with the INIA being his particular social group as defined in 
those authorities. The appellant was neither capable of being 
associated with or united to INIA members nor was he associated, 
allied or combined with these members. Furthermore, he was no 
longer of similar bacKgroxind, habits or social status as the 
INIA.

Decision, Casebook, p. 27, Vol. I
The Handbook. paragraphs 77-79

The a*Bll1rtlT°t of Boelal Group Activities Being PergeiYeff 
ae a Poeslble Danger to the
13. The Court through applying paragraphs 77-79 of the Hand»?QQK 
required that the activities of a particular social group be 
perceived as being a possible danger to the state.

Decision, casebook, p. 26, Vol. I

14. However, this requirement is not found anywhere in the 
Handbook; the perceived disloyalty of a group to a government is 
cited therein only as an example of a possible basis for a claim 
to Convention refugee status relating to membership in a 
particular social group.

The Handbook, paragraph 78

15. In addition, this requirement of the Federal Court of Appeal 
that social group activities be perceived as a possible danger to 
the state renders a claim to Convention refugee status based on 
this ground dependent upon establishing persecution based on 
political opinion. The latter may be that which is attributed to 
the claimant by that person's government. Thus being perceived 
as a possible danger to the state is relevant to a claim based on
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political opinion. VJhila it is contemplated in the Handbaali that

or Of the 1951 convention relating to the Status of Refugee, that 
one ground should be a pre-condition for the availability of
another.

The Handbook, paragraphs 66, 77 and 80

16. Finally, the appellant's conflict with the INLA was treaty 
differentially within the majority judgment of the Federal Court 
of Appeal. The Court held that having dissociated himself from 
the INLA, he was no longer perceived a. a possible danger to the 
state. However, in determining that the INLA was the appellant . 
relevant social group, the Court disregarded his departure from 
the INLA. It is submitted that this differential treatment is
not supported by the HflndbPOK •

Decision, Casebook, pp. 26, 27, 28, Vol. I

17 The present intervenor adopts the statements and arguments 
of the appellant concerning a flexible interpretation of 
-particular social group- in Canadian jurisprudence and in the 
Handbook. The concept is open-ended and includes groups not 
contemplated but not excluded by the drafters of the relevant 
refugee protection instruments. For example, women fleeing 
persecution based on their gender share a common background and 
social status for which they are persecuted and thus constitute a 
social group as understood in the Convention refugee definition. 

Appellant's Factum, paragraphs 25-33 (pp. 7-lJ) and 39-41 
(pp. 13-14)
Guy Goodwin-Giii, Th^ RgfMqgg in TntrgrnfttiPnftl LflM 
(Oxford: clarendon Press, 1989) at 30
n«v<d Heal -Women as a Social Group: Recognizing Sex-Based
p|«Lu“in arSrSunds for Asylum.- (1988) 20 Columbia Human 
Rights Law Review, No. 1, 203, at 230
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18 It is sutoitfd that this flaxibla interpretation is also 
consistent with s. 15 of the ClUEt«t. The concept of aMlogou. 
group is flexible and open-ended and develops as 
Live. Therefore, s. 15 requires that the tern particula
eocial qroup- be ^erpreted in ^ch^a^™ 

cnr^iety Of B.c. ^al. V. ftflaras-
i. at 32-33 (S.c.c.)
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1, TM pr...nt lnt.rv.n=r .dop«

.. tn. protection of “!.:“rL.t^te'o“°^ r--"
“::.:~iun: tj.. ti-i. -—-
that country."

jlppellent'e Faotuin, peregr.pb. 45-56 <pp. 15-1

,t 1. eufltted tnet tte le.e. ol etet. oo«llolt, r.l.t.e

riur;ro:^rir:o^:=^ — »•
one's country.

Ft -Apent. ot pereenutlon- relef to the cl.l»nf. elation 
wltnln the ooontry ot n.tlonelity end include, the staS. hel g
_ _  „ protect eg.lnet non-gouem»ent eot. ot

Protection .. reterred to In thle pert ot the

leplle. the etete-e p^tectlon.-

within the country of nationality, i. •.

The Handbook, paragraph 65 
Goodwin-Gill, supra at 10-11

22 It 1. eubeltted th.t •... ie unehle ot,... ie unuiUlng" 
reletee to the cleiuenfe eltuetlon out.ide the country ot
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^ * ^4on .a referred to in this part of the 
nationality. Protection » refe aiploaatic.

definition of "'“Htlte to a national who is outeide
involving a benefit due by , _ this type of protection

“• ——“ • 
lability or «n«llllb5"*~ «>"• “ “*

r.l.tion.hlp .Ibb t». “ '“Sn^L.tiob.l

protection.

Goodwin-Cill, supra at 10-11

!:::N"fl94o;^7 “Sl di roiriTernSi-a!”28^“a?^
974

381-392

The Hftnflbaa)!, paragraphs 97-100

It 1. .ub.l«». tb.b th. «j.rJby «=l.lb» 
xpp... ibbb.Pb.»bbc.~

r.,.r.nc point ^b .n .n.ly.in « ^ p,„p.«io„ of

r„;;.-::yr.rt;-b. tb. oi.i-nt.
Cir~“ °b
fact no relation between these two concepts.

Finally it is submitted that even if its «.alysis of 

-unwilling- from the In

ns SmaSirnrwls unwuung to avail himself of the
Uoo^ion ot bib j:i“r”:%".“:.bb.i«
:”:rncir:“bwb.t «.ii-.obnb.b i..rp«:..cuti«b.

fnt-.grn»tional
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Th« Handbook, paragraph 100

i
Ni

,! re. .pp.U»t in th. pr.«nt c... ... ...ft.a 1" 
lr.l.nn w .urenrlti.. .. tn.t count.,,

'“T* rrr rnx“.t P-.cticn m Xcmnn. —
... not ■un.lllin,- but r.tn« -un.bl.- to n~ll bl~.lX of tb. 
prot«!tlon ot bl. count.,, .ucb p.o«ctlon boln, un.v.U.bl. 
ineffective.

Decision, CagebOOii. PP- 21, 31, Vol.

»- x-.«xx=-x3t

r xro“g^ pbotoct. -x».t —^
icdln, to p..)udlc o. dl~av.ntn,.. It p.ot.ct. n,.i».t both 
intentional and adverse impact discrimination.

Andrews. supra at 13, 22-24

nn1—
544, at 647 (S.C.C.)

„ » P.OUP . .d not b. .inplod out Xo. dlK~«.tl.l t...t«nt
before discrimination arises. An apparently neutral rule

rr irr.™: r.r,.r :xrer:rc::t;f„ 

E£h-c:.:irrr-
differently from others to whom the rule may apply, 
differently n n/M«vii.t. simson-

Human Pinhtfi ^ MaH.fey-Y.. amgavu-
£2l:il7,td™?1965" 2 S.C.R: b36 at b4b-.4;, 551

28. in the human rights context, equality requires 
to facilities, services and employment free from arbitr ry
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obstructions. Discrimination results from such barriers standing 
between the merits of an applicant (his or her anility in the 
case of equality in the area of employment) and that person's 
opportunity to demonstrate that ability. If certain groups are 
affected uy the barrier in a disproportionately negative way, an 
indication exists that the cause of this adverse impact is 
discriminatory. For example, discrimination on the basis of 
gender includes practices having the effect of limiting the 
employment opportunities available to employees on the basis of a 
characteristic related to gender. A finding of discrimination 
does not require a) disparate treatment founded solely on one of 
the prohibited grounds or b) everyone in the affected group to be 
treated identically. The fact that some members of such a group 
are not adversely affected by a discriminatory policy or action 
is no bar to such a finding. What is required is that the 
prohibited ground be for no legitimate reason a substantial 
factor in the discrimination. It is submitted that similarly, in 
the refugee determination context, it is Irrelevant if some 
members of a social group can meet t.ie requirements iiqsosed by 
the Federal Court of Appeal and be found to be Convention 
refugees.

Janzen v. Platv Enterprises Ltd.. [1989] 1 S.C.R. 1252 at 
1279, 1288-1291 (S.C.C.)

Constructive discrimination has thus been recognized in 
cases where a policy requirement has the effect of excluding 
certain groups, e.g., Sikhs and Orthodox Jews, from access to a 
school because of a dress code.

Sehdev v. Bawiew Glen Junior Schools Ltd. (1988), 9 
C.H.R.R.D/4881 at paragraphs 37760, 37776, 37777 (Cumming, 
Ont. Bd. Inq.)

30. It is submitted that the requirements imposed by the 
majority decision of the Federal Court of Appeal in the present 
case that a) social group activities be seen as a possible danger

f * ■



to the state and b) state co«n?licity b« necessary where one is 
unwilling to avail oneself of the protection of one's country are 
slBilarly discrininatory. These new requirements will have an 
adverse impact on historically disadvantaged groups such as women 
and children, by making it more difficult for them to obtain 
asylum/international protection in Canada when they face 
persecution.

31. These new requirements imposed by the Federal Court of 
Appeal in the present case are thus inconsistent with Chartar 
values as expressed in s. 15 because they adversely affect the 
ability of certain groups to satisfy the Convention refugee 
definition, as incorporated into Canadian law, on the basis of 

20 characteristics relating to gender and age. The nature of the 
persecution historically perpetrated against women and children 
is leas likely to meet these new requirements than the types of 
persecution most often directed against men. According to the 
Canadian human rights jurisprudence referred to above, it is 
irrelevant if some women and children could meet these 
requirements and be found to be convention refugees.

30 Stie Hlstor^eel sad Political Context
32. An examination of the historical and political context is 
necessary in order to provide a factual foundation to establish 
-Jiat this interpretation of the majority decision of the Federal 
Court of Appeal in the present case is inconsistent with s. 15 of
the Charter.

nanson V Ontario fAttoi-nev GeneraH (1990) , il2 N.R. 362, 
at 375 (S.C.C.)

40

33. The refugee conventions have been generally interpreted in 
such a way as to protect persons from persecution which arises 
from public activities. The persecution directed at women, 
however, has often been persecution within the private domain.
The distinction between private and public is artificial; often.

/



* H « the private donain in the context of «o^
Uh.t i. Bsrcfiiyfid as P p^vented by the state.
im in fact sanctioned or at .. protection of Woeen

Anders J°‘'"“|;|;J^J!j*of"principal Problems and Issues,"
2 221. at 222-223

Sl^lifo^onS^in'Sht;- X2 = S^s-Quarterly.
5o. 4 486, at 491-492

n.. „.t.n p=r..oufd ,.r r»~»«
34. women and childr historically been
different from those ® ^ context in which they have not
vulnerable and persecu e ^ gtate. For example,
been perceived as a possible to harm their

«. often ...eolted W • They ~e In »«y
.pnn.. end not „y ««.ot Intonation

r“t rer»n.t.nd-. «..t..tont. on poiitloei .ctivUi- 
Anders Johnsson, supra at 222-223 
Charlotte Bunch, supra at 491-492

35. Another example is '^‘‘^^^^^"''^^^“^^^"“inerlble to brutal 
crossfire of civil war or u ^ opposition forces,
treatment at the hands of forced into slavery
Often in these situations they are raped

and prostitution. ^ ^^ „ Amnesty International Bulletin,
7ons%r2!^?fbr!;a"r;/Marh l/.X at 2-2
-sullied bride seen as a sacrifice.- Manchester Cuardian 
Weekly, June 3, 1990 ^

.„nn.n in '(1989) WIN News Vol. 15, NO. J,
Lnlinn o, vonon Oy nn~d «no.o in t«iopU.- 
WIN News vol. 16, No. 4,
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36. In India, daspite the illegality of the practices, dowry
or bride burning continue, with the potential husband 

viewing dowry and marriage as a "get-rich-quick scheme". If the 
promised money or goods do not materialize, the woman is often 
set on fire, and her death may be reported as accidental. 

Charlotte Bunch, supra at 489-490
Lori Heise, "Crimes of Gender," World Watch. March-April, 
1989 12 at 14-16

37. Women also bear the brunt of caste prejudices in India.
Lower caste females are routinely sexually assaulted by caste 
Hindus and teenagers have their tongues cut off by their 
attackers to prevent them from reporting the matter to the 
police. The caste system leads to social stratification and is a 
method of dividing limited resources in a discriminatory manner. 
It is characterized by interdependence between upper and lower 
castes in the means of production. Thus the latter groups are 
not perceived as a possible danger to the state but rather as 
essential to its functioning.

Roshani Gunewardene, "The Caste System: A Violation of
Fundamental Human Rights?" (1990) 11 Human Rights Law 
Journal No. 1-2 35, at 37-39, 53

The Treatment of Children
38. A similar example is found in India where girls as young as 
nine years old are sold to brothels by slave traders. They then 
exist for only one purpose, that being the performance of the 
sexual act. The vast majority of those rescued suffer from 
venereal disease, tuberculosis, hepatitis and the effects of 
chronic malnutrition. Only a small fraction of these girls are 
rescued, due in part to the few resources available.

"Girls sold into India sex slave trade," The Sunday Star, 
July 7, 1991, at A1

39. In Iraq children of both genders have become the victims of
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Rights in Guatemala," (1990) cniiar 
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excessive woDcload and inadequate food. Pawn children are 
transferred to second and third -patrons" for money in 
transactions tantamount to sale. In addition, women and children 
often worh for only food and shelter and are abused and subject
to complete domination by the emoloyer.

-Sudan; A Human Rights Disaster," Africa Watch, March, 1990 
at 139-151

42. over 100,000 orphans in Sudan have escaped to refugee camps 
since 1987 in order to avoid slavery. Thousands of other 
children aged 8 to 14 have been recruited to fight in the civil 
war there. The latter are another clear example of a group which 
is not seen as a possible danger to the state and thus does not 
constitute a -particular social group- according to the majority 
decision of the Federal Court of Appeal in the present case. An 
eight -ear old boy in such circumstances is not so perceived; be 
is on the contrary considered to be an instrument of state 
policy, being compelled to fight in a civil war on the side of
the government.

African Letter, October 16-'’!, 1991 at 21 
African Letter, September 1-15, 1991 at 2

43. The preceding examples of the treatment of women and 
children all point to situations where members of these groups 
would not be perceived as a possible danger to the government and 
where the state may not be complicitous in the acts of 
persecution against them. The requirements for Convention 
refugee status which are outlined in the majority decision of the 
Federal Court of Appeal in the present case have an adverse or 
disproportionately negative impact upon these historically 
vulnerable groups. This impact is discriminatory and thus the 
interpretation of the Federal court of Appeal is inconsistent 
with s. 15 of the Charter.

44. It is further submitted that those tribunals charged with

E

I
I
I
I
I

I
i
E
r
Li

C
E
I

m ■
fa

J



\ . 
J.

circu«.tances and social groups to b. Convention refugees e^n 
though they posed no threat to their states of origin. Should 
the added requirements of the wjority decision of ^e 
court of Appeal be upheld, similar claim, would be barred ^ 
future, excluding some of the weaXest and most vulnerable groups, 
presently found to be entitled to refugee protection in Canada.

IRB NO. M89-00562 (May, 1989)
lAB No. M87-1541X, M87-1248 

C.R.D.D. No. T89-00260 (July 27, 1989)

Tncirgiv^n y- M.E.I 
(August 10, 1987)

45 It is therefore submitted that the affected groups described 
herein are not theoretical or potential refugee claimants, but 
representative of small numbers of the actual refugee ^pulation 
currently reaching Canada. The Canadian refugee dete^ination 
system must continue to have sufficient fl«cibility in its 
interpretation of the Convention refugee definition in order 
avoid discrimination against women, children and the innocent
victims of war.

46. However, it is to be noted that these ex««pl.s comprised

for the most part of persons who are not physically or 
economically able to arrive in Canada and thus, most would be 
unable to assert a claim to refugee status. Moreover, it is 
submitted that a preferable construction of th* statutory 
definition of refugee is not to be discarded because its adoption
might lead to an increase of claims.

■7.WH V. M.E.I. (1991), 126 N.R. 126 at 136
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Part TV - Mature of the Or^aT BauBht

47. Th« Intarvanor raspectfully requests that this Appeal be 
allowed, so that the interpretation of "aeabarship in a 
particular social group" and "...is unable or,...is unwilling" 
as found in e. 2(1) of the immigration Act as elements of the 
definition of Convention refugee may be consistent with 
international law and s. 15 of the Charter-

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Date: ■3 '—I 10. /‘ilT-

Counsel for the Intervenor, Canadian 
Council for Refugees
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